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IN THE 
UNITED STATES COURT OF APPRATS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24481 


FLOYD E. WASHINGTON, 
Appellant, 
Ve 
DR. LOUIS JACOBS, 
Superintendent, 


St. Elizabeth's 
Hospital, 


Appeal From The United States District Court For 
The District Of Columbia 


ISSUE PRESENTED FOR REVIEW 


Whether the admittedly improper failure of a 


Government agency to adhere to required notice and) hearing 


procedures in suspending a Government employee is cured by 
the subsequent involuntary retirement of the employee for 
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disability even though such involuntary retirement is accom- 
plished without granting the employee a full opportunity to 


be heard or to challenge his suspension. 


RULE 8(d) STATEMENT 


This case has been before this Court before, as 
No. 21071 under the name Washington, Appellant, v. Cameron, 
Superintendent, St. Elizabeth's Hospital, Appellee, on an ap- 
peal from an order of the District Court granting the Govern- 
ment's motion for summary judgment. This Court reversed and 
remanded (per Burger, Tamm and Robinson, J.J.) on March 4, 
1969, in an opinion reported at 133 U.S. App. D.C. 391; ial 
F.2d 705 (1969). 


ERENCES {TO RULING: 


This appeal is from a May 14, 1970, Order of the 
District Court for the District of Columbia vacating its 
Order entered on February 28, 1967, in accordance with this 
Court's decision of March 4, 1969, and granting Appellee's 
(Defendant's) motion for entry of judgment in plaintiff's 
favor, reinstating plaintiff to the position of nursing assis- 
tant at St. Elizabeth's Hospital for the period from March 3, 
1965, to and including September 5, 1965, and denying plein- 
tiffts claim for back pay beyond that date. — 


*/ The Order is set forth in the Addendum hereto. 
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STATEMENT OF THE CASE 


Appellant, Mr. Washington, is a former employee of 
St. Elizabeth's Hospital (hereinafter "Hospital" or "Superin- 
tendent") who was employed at the Hospital as a nursing as- 
sistant from July, 1961, to March 3, 1965, at which time he 
was summarily placed on enforced sick leave by the Superin- 
tendent. On that same day the Hospital applied for Mr. 
Washington's disability retirement. This application was for- 
warded to the Civil Service Commission (hereinafter "Commis- 


sion"). Appellant was then placed on enforced annual leave 


and, subsequently, on leave without pay. 

In September 1965 the Commission determined that Ap- 
pellant should be involuntarily retired from his Government 
employment on grounds of total disability, as the Hospital had 
Sener After an appeal, the Commission's determination 
was affirmed and Mr. Washington separated from service effec- 

ive in January 1966. : 

Appellant then filed a petition for relief in the 
nature of mandamus in the District Court alleging that he had 
been improperly discharged without notice or hearing as 


1/ Section 8337(a) of the Civil Service Retirement Act, 5 
U.S.C. § 8337(a) (Supp. V 1969), provides that "An employee 
who completes 5 years of civilian service and is found by the 
Civil Service Commission to have become disabled shall be re- 
tired on-his own application cr on application by his agency.” 
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| 2/ 
required by either the Lloyd-LaFollette Act” or the Veterans! 


Preference Act. After some preliminary efforts at dis- 
covery by Mr. Washington, the District Court entered summary 
judgment for the Government on the ground that the complaint 
failed to state a claim upon which relief could be granted, 
Appellant then appealed to this Court, which held 
inter alia (a) that Mr. Washington should be given the oppor- 
tunity to prove his claim, (b) that Mr. Washington was en- 
titled to the notice and hearing procedures required by the 
Lloyd-LaFollette Act or the Veterans! Preference Act (as set 
forth in 5 C.F.R. §§ 752.202(a) and (c) (1968), and (c) that 
the Government should have the opportunity in the District 
Court to prove that an "emergency situation" existed that 


might excuse the Government's failure to comply with the 


2/ 9 U.S.C. § 7501 (Supp. V 1969). In pertinent part, this 
ection provides that an individual whose removal or suspen- 
sion without pay is sought is entitled to reasons in writing, 
notice of the action sought and charges preferred against 
him, a copy of the charges, a reasonable time for filing a 
written answer to the charges, with affidavits, and a written 
decision on the charges at the earliest practicable date. 
Examination of witnesses, trial or hearing is not required 
but may be provided in the discretion of the individual di- 
recting the removal or suspension without pay. 


3/ 5 U.S.C. § 7512 (Supp. V 1969). In pertinent part, this 
Section provides that an agency may take "adverse action" 
against an employee only after 30 days! advance written notice 
and "a reasonable time for answering the notice personally and 
in writing and for furnishing affidavits in support. of the 
answer," 
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applicable procedures in discharging Mr. Washington. 


In so holding, this Court stated: 


" , . « [T]he trial court was sitting 
in review of an ex parte administrative 
decision by the Superintendent of St. 
Elizabeths Hospital (a decision resting 
upon a finding of an ‘emergency! situ- 
ation for ifs validity) wherein neither 
notice no earing was afforded the ap-' 
pellant. ~ therefore follows that the: 
duty of the trial court was to decide 
one question; namely, did an emergen 
situation exist on March 3, 196579 - 
It seems clear that this case mus€ be 
remanded in order to accord appellant a 
fair hearing developed by iscovery on | 
the issue of emergency." 133 U.S. App. 
D.C. at 396-97, 411 F, at 710-11. 
With respect to the relief sought by Appellant, 
this Court stated: 


"A judgment in favor of the appellant 
will be directed at the Superintendent; | 
namely, to reinstate the appellant, void 

the action of March 3, 1965, and thereby 
render moot the determinations of the’ | 
Commission in that regard. In this way | 

the relief could be 'shaped'! to avoid 
prejudicing the Commission's rights. The 
relief accorded the appellant would be 
adequate because his reinstatement would ~ 
be as of March 2 1965, and not merely | 7 
January 24, 1966, the effective date of 
dismissal by the Oommission.” 133 U.S. 

App. D.C. at 394-95, 411 F.2d at 708-09, 


4/ This Court specifically reserved the question whether 
proof of an "emergency situation” would justify non-compli- 
ance with the procedures. 133 U.S. App. D.C. at 395, 411 
F.2d at 709. 
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On remand, the Government admitted, both in its 


Memorandum and on oral argument, that the "adverse action" 


provisions of 5 C.F.R. §§ 752.202(a) and (c) (1968) were not 


followed in the present case, and that it could not show an 
"emergency situation" justifying disregard of those provi- 
sions. For these reasons, the Government conceded that Mr. 
Washington was entitled to back pay from March 3, 1965 (the 
date he was placed on enforced sick leave) until September 5, 
1965 (the date of the initial Civil Service Commission deter- 
mination that he would be involuntarily retired for disability). 

The Government contended, however, that Appellant 
was not entitled to back pay from September 5, 1965 to the 
present, apparently on the view that the involuntary retire- 
ment of Mr. Washington cured the improper suspension and 
operated to separate him from his job. The District Court 
accepted this position and entered judgment for Appellant 
solely for the period March-September 1965. Appellant con- 
tends that his involuntary retirement for disability did not 
operate to separate him from his job and that the District 
Court's holding to the contrary is flatly contradicted by the 
applicable law. 
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SUMMARY OF ARGUMENT 


The District Court erred in holding (a) that the 
failure of the Hospital to give Mr. Washington the benefit 
of the required "adverse action" procedures was cured by 
the subsequent involuntary retirement of Mr. Washington 
under the Civil Service Retirement Act without an opportunity 
to be heard, and (b) that Mr. Washington was entitled to back 
pay only for the period from his improper suspension to the 
effective date of his involuntary retirement. 

Before Appellant could be involuntarily suspended 
he was entitled to the opportunity to be heard in a timely 
and fair manner. The Hospital's admittedly improper failure 
to adhere to the “adverse action" procedures in suspending 
Appellant denied him his sole meaningful opportunity to chal- 
lenge his separation from office, The failure to follow ap- 
plicable procedures entitled Appellant to back pay until 
proper procedures were followed in suspending or discharging 
him. The procedures used in determining that Appellant 
should be retired involuntarily did not provide a timely 
and fair opportunity to be heard and were not an adequate 
substitute for the procedures that Mr. Washington was im- 
properly denied. 

By relying on the retirement proceeding as the 


basis for separating Mr. Washington, the Government unfairly 
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imposed on him burdens that he would not otherwise have had to 
bear, thereby seriously prejudicing his rights. The Govern- 
ment's attempted separation of Mr. Washington by involuntary 
retirement was, therefore, invalid and did not cure the prior 
failure to adhere to applicable procedures. Accordingly, Ap- 
pellant is entitled to back pay for the period from his im- 
proper suspension (in March 1965) through the present and until 
he is either reinstated or afforded the procedures to which this 
Court previously found him entitled. 

THE UNLAWFUL SUSPENSION OF APPELLANT 

WAS NOT CURED BY THE SUBSEQUENT IN- 

VOLUNTARY RETIREMENT ACTION. 

Once procedural protections are granted to Federal 
employees, employing agencies must comply with them even though 
without the procedures employees could be separated summarily. 
Vitarelli v. Seaton, 359 U.S. 535, 539-40 (1959); Ingalls v. 
Zuckert, 114 U.S. App. D.C. 39, n. 3, 309 F.2d 659, n. 3 (1962). 
The failure of the Government to follow applicable procedures 
in separating employees has often been held to void the entire 
action and leave the employee entitled to back pay until the 


proper procedures are followed. Service v. Dulles, 354 U.S. 
363, 382-88 (1957); Roberts v. Vance, 119 U.S. App. D.C. 367, 
370, 343 F.2d 236, 239 (1964); Hanifan v. United States, 173 
Ct. Cl. 1053, 1063, 354 F.2d 358, 363-64 (1965). 
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This rule has been applied in circumstances similar 


to the present. Piccone v. United States, 186 Cinch. 7525 
407 F.2d 866 (1969). There the Government first sought to 
separate the plaintiff-employee under the applicable "edverse 
action" procedures. While this separation action was pending, 
the plaintiff applied to the Civil Service Commission for 
disability retirement under the Civil Service Retirement Act. 
The Government then separated plaintiff under the "adverse 
action" procedures. As in the present case, the court found 
that the separation action was invalid -- because it had 
been effected in violation of an applicable Navy regulation. 
It thus held plaintiff entitled to recover back pay. 

In considering the length of the period for which 
plaintiff was entitled to his lost salary, the court held 
that the plaintiff could not be considered separated from 
service until the adverse action procedures had properly been 
followed. It said: ! 

"It follows that Plaintiff's separa- 

tion in October 1961 was invalid and that 

he would normally be entitled to back pay 

from that date. It could be argued that 

he is entitled to back pay only for the 

period from his removal (October 1961) until 

the time of final Commission action on his 

disability-retirement application (March 

1962), but, since the initiation and prose- 

cution of the removal action squarely vio- 

lated the Navy regulation, the whole removal 


proceeding was vitiated and must be treated 
as void. This has been our consistent 
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ractice in comparable cases of invalid 
removal roceedts Se” 100 Ct a0 ca 
7 


« Cle 2 
5 Fecd at O74, (Emphasis supplied.) 


Piccone reflects the settled rule that the failure 
to follow applicable procedures in taking personnel action 
against an employee leaves the employee entitled to back pay 
at least until the proper procedural steps are completed. 
The central inquiry in the present case is whether the pro- 
cedural protections to which Mr. Washington was entitled 
before he could be separated were ever afforded to him. 

The rationale underlying the rule applied in Piccone 
is that improper! personnel actions can irretrievably prejudice 
an employee's rights and that in such circumstances, those 
rights can be preserved only by requiring the Government to 
recommence its "adverse action" on a clean slate. At the 
least, this rationale requires that Mr. Washington be given 
the opportunity to challenge his separation in a proceeding 
that is a fair substitute for the one he was denied by the 
Government's failure to follow the "adverse action” proce- 
dures. Those "adverse action" procedures guaranteed Mr. 


Washington his sole meaningful opportunity to challenge his 


5/ This rule applies not only to separations from Federal 
service but to any adverse procedural action that fails to 
conform with applicable standards. Garrott v. United States, 
169 Ct. Cl. 186, 198, 340 F.2d 615, 622 (1965). 
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Separation. They gave him the benefit of the essential ele~ 
ments of a fair hearing -- a statement of the charges, timely 
notice, and an opportunity to be heard. On the other hand, 
the subsequent involuntary retirement proceeding did not give 
Mr. Washington a fair opportunity to learn, examine and rebut 
the charges against him and was not an adequate substitute 
for the "adverse action" proceeding, 

This conclusion draws strong support from Supreme 
Court decisions involving closely related Tissues: Thus, for 
example, in reviewing procedures followed in an adoption ac- 
tion, the Court has held that the failure to follow adequate 
procedures in a timely manner is not cured by the subsequent 
granting of a full hearing. Armstrong v. Manzo, 380 U.S. 
545 (1965). In so holding, the Court expressly found that 
the opportunity to be heard "is an opportunity which must be 
granted at a meaningful time and in a meaningful manner." 
380 U.S. at 552. It also emphasized that the failure to 
timely provide required procedures can seriously prejudice 
a@ party's rights by imposing on him burdens that he would 
not otherwise have to bear. Ibid. at 551. | 

These principles were recently reaffirmed in 
Goldberg v. Kelly, 397 U.S. 254, 267 (1970), where the Court 
held that a pre-termination hearing must be granted before 


the Government can terminate welfare payments. The New York 


—eOue 


statute at issue in Goldberg entitled welfare recipients to 

an informal review of their case prior to termination of 
benefits and a post-termination "fair hearing." Finding 

this combination of procedural safeguards inadequate, the 
Court held that due process requires an adequate hearing be- 
fore termination of welfare benefits, and that the granting 
of a later constitutionally fair proceeding does not alter 
this requirement. 397 U.S. at 261, 264. "The hearing,” it 
emphasized, "must be 'at a meaningful time and in a meaningful 
manner.'" (quoting Armstrong v. Manzo, supra). 

These decisions confirm that a procedurally invalid 
governmental action having a sharp impact on an individual's 
livelihood cannot be saved by a subsequent proceeding even 
though that proceeding might otherwise be fair and valid. 
Finding that Goldberg establishes "that recipients of public 
benefits are entitled to an evidentiary hearing before their 
benefits may be terminated,” a District Court has held that 
applicants for public housing may not be declared ineligible 


until they are given an evidentiary hearing. Davis v. Toledo 


Metropolitan Housing Authority, 311 F. Supp. 795, 796-97 


(N.D. Ohio 1970). Moreover, in Ricucci v. United States, 425 


P.2d 1252 (Ct. Cl. 1970), a back-pay action by a removed em- 
ployee, the concurring judges emphasized that the considera- 
tions supporting Goldberg apply with equal force to discharged 
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$/ 
Government employees. In so doing, they noted that Na 


hearing for an employee who has already been discharged 
could hardly be a meaningful one because it is a proceeding 
after the fact." 425 F.2d at 1256-57. 


6/ In Goldberg the Court outlined some of the considerations 


underlying its decision, as follows: 
| 

"It may be realistic today to regard 
welfare entitlements as more like ‘property! 
than a 'gratuity.' Much of the existing 
wealth in this country takes the form of 
rights which do not fall within traditional 
common-law concepts of property. It has 
been aptly noted that 


‘[slociety today is built around en- 
titlement. The automobile dealer has 

his franchise, the doctor and lawyer 

their professional licenses, the worker 
his union membership, contract, and pen- 
sion rights, the executive his contract 
and stock options; all are devices to | 

aid security and independence. Many of 
the most important of these entitlements 
now flow from government: subsidies to 
farmers and businessmen, routes for air- 
lines and channels for television sta- 
tions; long term contracts for defense, 
space, and education; social security © 
pensions for individuals. Such sources 
. of security, whether private or public, 

are no longer regarded as luxuries or gra- 
tuities; to the recipients they are essen- 
tials, fully deserved, and in no sense a 
form of charity. It is only the poor whose 
entitlements, although recognized by public 
policy, have not been effectively enforced,.! 


Reich, Individual Rights and Social Welfare: 
The Emerging Legal Issues, 74 Yale L.J. 1245, 
1299 (365)." Goldberg v. Kelly, 397 U.S. at 

2, Ne 


aid a 


In the present case, as in Armstrong v. Manzo and 
Goldberg v. Kelly, the subsequent (disability retirement) 
proceeding was not an adequate substitute for the adverse 
action proceeding that Mr. Washington was improperly denied, 
In the words of Armstrong, the failure to follow the required 
procedures here gave Appellant "the task of overcoming an ad- 
verse" ruling by the Hospital Superintendent and "placed upon 
the [Appellant] the burden of affirmatively showing” that he 
was fit for his position. "The burdens thus placed upon the 
[Appellant] were real, not purely theoretical." 380 U.S. at 
551. Thus, Mr. Washington was seriously prejudiced by the 
unlawful denial of the adverse action hearing to which he was 
entitled. 

The fundamental cause of this prejudice is that 
disability retirement proceedings, such as that which resulted 
in Mr. Washington's separation, are decidedly weighted against 
Federal employees. Wide discretion is vested in the Civil 
Service Commission's Bureau of Retirement and employees are 


given only the barest chance to present information supporting 


their position. As stated in Scroggins v. United States, 184 
Ct. Cl. 530, 540-41, 397 F.2d 295, 301-02, cert. denied, 393 


U.S. 952 (1968): 


"The [Commission's disability retire- 

ment] system used here and used in the case 
of Lula A. McGlasson v. United States, ... 
decided this day . . . is a most unsatis- 
factory and unjust way to proceed against a 
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government employee whose services are | 

no longer desired. There are no regu- 
lations establishing a procedure, al- 
though the CSC has the authority to pro- 
mulgate them, 5 U.S.C. § 8347(a). 
[Footnote omitted.] The employee is not 
entitled to a hearing (according to the 
decided cases), There are no witnesses 
nor any right of cross-examination. 
Hearsay, gossip, rumors, and everything 
else can be and probably is considered. . 
The employee is not represented and does 
not even know what is being considered | 
against him or her. In most instances, the 
employee is helpless to do anything. If 
can safely be said that under this system, 
when an agency begins to look at an employee 
through 'psychiatric-schizophrenic-paranoid 
colored glasses! and sets the retirement 
machinery in motion against him, he might 
as well 'throw in the towel,' because he 
does not have a chance to avoid retirement. 
Such a system should not be allowed to 
prevail." (Concurring opinion) 7/ 


Thus by being denied the opportunity to dispute the charges 
made against him by the Hospital and then being involuntarily 


retired for mental disability, Mr. Washington was, in effect, 
denied any opportunity to be heard before his separation from 


his position. 


7/ The entire Court of Claims has been critical of the Com- 
mission's retirement procedures. Some three years after Mr, 
Washington's disability retirement, in response to persistent 
criticism of these procedures, the Civil Service Commission 
issued revised retirement regulations giving employees the 
benefit of fair procedures. Scroggins v. United States, 184 
Ct. Cl. at 534-35, 397 F.2d at 298. 
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Denial of the opportunity to be heard had a sharp 
adverse effect on Mr. Washington's rights. Had he received 
the prescribed notice of the Hospital's proposed adverse 
action, Mr. Washington might have convinced Hospital offi- 
cials that he should not be removed. But he was never given 
the opportunity to explain his conduct on the day he was es- 
corted from the Hospital grounds by the guard force; he was 
not permitted to show mitigating circumstances; if he was ex- 
hibiting signs of mental instability, he was not given the op- 
portunity to explain them, to show that they resulted from un- 
usual conditions, or to show that they could be alleviated 
with temporary leave; he was not permitted to seek a transfer 
to another Federal facility or to another unit or job where 
he might have continued to work without incident. Mr. Wash- 
ington had some four and one-half years of Federal service 
to his credit, but on the basis of the summary exercise of 
administrative discretion, he was denied the right to work 
one day further. 

In this respect the present case is exactly like 
Washington v. United States, 137 Ct. Cl. 344, 147 F. Supp. 
284, cert. dismissed, 355 U.S. 801 (1957). In that back-pay 
suit challenging an improper discharge, the plaintiff-employee 


was entitled to answer the charges against him "personally and 


in writing," just as the Appellant here was entitled to 
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"answer personally, or in writing, or both personally and in 
writing."" The plaintiff-employee set forth certain extenu- 
ating circumstances in a letter to his employing agency and 
requested the opportunity personally to explain his position. 
But, as in the present case, the plaintiff was denied the op- 
portunity to do so. Finding that plaintiff had thus been 
denied a "clear and simple" procedural right, the court held 
that plaintiff's removal was improper and that "the fact that 
he was subsequently given a de novo hearing at a higher level 
does not cure this procedural defect." 137 Ct. cl. at 350, 
147 F. Supp. at 288. In so holding, the court stated: 


"In employment relations particularly, 
mitigating circumstances, often of a 


\) 


8/ 5 C.F.R. § 752.202(b) (1968) provides in part: 


"The employee is entitled to enswer per- 
sonally, or in writing, or both personally 
and in writing. The right to answer per- 
sonally includes the right to answer orally 
in person by being given a reasonable oppor- 
tunity to make any representations which the 
employee believes might sway the final de- 
cision on his case, but does not include the 
right to a trial or formal hearing with 
examination of witnesses. When the employee 
requests an opportunity to answer personally, 
the agency shall make a representative or 
representatives available to hear his answer. 
The representative or representatives desig- 
nated to hear the answer shall be persons 
who have authority either to make a final 
decision on the proposed adverse action or 
to recommend what final decision should be 
made. 
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highly personal nature, may save a job 
for a person who, but for these circum- 
stances, would and should be discharged. 
Whether, if the plaintiff had been per- 
mitted to make this kind of a personal 
appeal to his superior, it would have 
saved his job, we do not know. But 

when Congress gave to the veteran the 
right to appear personally, it must have 
intended to give him the chance of suc- 
ceeding in such an appeal. The naked 
facts, without the personal appeal, could 
be just as well stated in writing. And 
Congress knew, as we all know, that bu- 
reaucratic superiors, like other human 
beings, are susceptible to the effects of 
personal appeals.” 137 Ct. Cl. at 350, 
147 F. Supp. at 288. 


In the present case, the fact that Mr. Washington was 
duly "retired" is not sufficient to cure the unlawful failure 
to provide him the adverse action procedures to which he was 
entitled. Mr. Washington's summary suspension by the Hospital 
no doubt served to color his retirement proceeding. Since 
he had been declared unfit for the job and suspended by his 
immediate employer, the Civil Service Commission's Bureau of 
Retirement would not likely find him fit for continued serv- 
ice. The natural inclination would be to "rubber-stamp" the 
employer's judgment. In addition, once the question of Ap- 
pellant's fitness had been transformed into a question of his 


eligibility for disability retirement, his task of demonstrating 


that he was entitled to his job became far more difficult. 
Eligibility for disability retirement is essentially a medical 
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question which an employee like Mr. Washington could do little 
to influence, both because he lacks formal education and be- 
cause, as noted above, there are few procedural checks on the 
Government's discretion in retirement matters. 

Nor can Appellant's summary removal be saved by 
emphasizing that his involuntary separation was by way of 
"retirement." Although a "retired" employee like Mr. Washing~ 
ton receives a small stipend to partially offset his loss of 
income, that is little comfort to an individual in Mr. Wash-~ 
ington's circumstances. Lacking in skills and having been 
declared mentally unfit for Government employment (as @ nurs-~ 
ing assistant), Appellant can, realistically, 100k forward to 
little more than a life on welfare (unless his renoval is 
held invalid). : 

Furthermore, in many cases Federal agencies can 
use disability "retirements" as a means of separating em= 


ployees in circumstances where their removal for inability 


to perform might be difficult. In Scroggins v. United States, 


9/ These factors are clearly pertinent to any assessment of 
e fairness of the procedures afforded Mr. Washington. Thus, 
in Goldberg v. Kelly, Supra, the Court noted that "the op- 
portunity to be heard must be tailored to the capacities and 
circumstances of those who are to be heard . . .. | Written 
submissions are an unrealistic option for most [welfare] re- 
cipients, who lack the educational attainment necessary to 
write effectively and cannot obtain professional assistance." 
397 U.S. at 268-79. The same is true in the present case. 


~ AS 


supra, for example, it was noted that the agencies can resort 
to "retirement" proceedings to avoid using other methods that 
grant procedural protections to employees: 


". . . [I]f the agency for which plain- 
tiff worked had any complaint against her 
for this incident [of alleged misconduct], 
it could have preferred charges against her 
for cause. But such route would have en- 
titled plaintiff to a hearing with witnesses 
and the right of cross-examination. The 
agency took the easy way out (for it) by se- 
lecting psychiatry as the way to settle the 
matter. By this route, plaintiff would not 
have a right to a hearing, and, for all 
practical purposes, no rights at all." 
(Concurring opinion). 184 ct. Cl. at 538-39, 
397 F.2d at 300. 


Similarly, in Kleinfelter v. United States, 162 ct. Cl. 88, 


92, 318 F.2d 929, 931 (1963), in holding that an employee 
improperly "retired" is entitled to back pay on the same 
terms as an employee improperly removed, the court noted 
that adverse action proceedings and "retirement" proceedings 

"both [have] the same objective from the 

standpoint of the agency, to wit, the re- 

moval of the employee for incapacity to 

perform the duties of his office." 
In the present circumstances, the Government should not be 
permitted to ignore its "adverse action” procedures with in- 
punity simply by "retiring" Appellant. 

The result Appellant seeks is wholly consistent 
with this Court's prior decision in this case, Was On Ve 


Cameron, 133 U.S. App. D.C., 411 F.2d 705 (1969), remanding 


— al 


the case for further proceedings. In its opinion, this 


Court noted that "the complaint sought reinstatement and 
back pay from March 3, 1965." 133 U.S. App. D.C. at 393; 
41’ F.2d at 707. In addition, the Court expressly recognized 
that a finding that Mr. Washington had been removed improperly 
would void the entire removal action and entitle Appellant to 
reinstatement to his position. It said: 

"A judgment in favor of the appellant will 

be directed at the Superintendent; namely, 

to reinstate the appellant, void the action 

of March 3, 1965, and thereby render moot 

the determinations of the Commission in . 

e ¢ « regard [to disability retirement] . . o. 

The relief accorded the appellant would be 

adequate because his reinstatement would be 

as of March 3, 1965, and not merely January 

24, 1966, the effective date of dismissal 


by the Commission." 133 U.S. App. D.C. at 
394-95, 411 F.2d at 70 -09. 


In short, this Court premised its decision on findings that 
if Mr. Washington were improperly placed on enforced sick 
leave, his removal was void in toto, the Commission's dis- 
ability retirement action would not operate to separate Mr, 
Washington, and Appellant would be entitled to be reinstated 
in his position. It follows a fortiori that Mr. Washington 
is entitled to back pay for the entire period that he was in- 
properly excluded from his position. See Watson v. United 
States, 142 Ct. Cl. 749, 757, 162 F. Supp. 755, 758-59 (1958). 
Cf. Greene v. United States, 376 U.S. 149, 2 


—Oou 


10/ 


Cf. Greene v. United States, 376 U.S. 149, 162 (1964). 


CONCLUSION 


It is respectfully requested that this Court hold 
(a) that the Government's attempted separation of Mr. Wash- 
ington by involuntary retirement was wnlawful and did not 
cure the prior improper suspension of Mr. Washington (which 
the Government concedes to have been unlawful), (b) that the 
District Court erred in holding that the involuntary retire- 
ment operated to separate Mr. Washington from his position 
at the Hospital, (c) that Mr. Washington is entitled to re- 
instatement, and (d) that Mr. Washington is entitled to back 
pay for the period from his improper suspension (in March 
1965) through the present and until he is either reinstated 
or afforded the procedures to which he was entitled. 


10/ Even if the improper enforced sick leave did not void 
the disability-retirement action, the Government's motion 
below to limit Appellant's recovery to the six months! period 
between his improper suspension and retirement should have 
been denied because the Appellant is clearly entitled to the 
opportunity to demonstrate that the Commission's retirement 
finding was itself defective. McGlasson v. Uriited States, 
184 Ct. Cl, 549, 556-57, 568-81, 397 F.2d 303, 306-07, 311, 
326-38 (1968). 


Respectfully submitted, 


/s/ Paul J. Tagliabue 


Paul J. Tagliabue 


/s/ Donald P. Zeifang 
on, ~ oeitang | 
Of Counsel: 
COVINGTON & BURLING 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 
DOW, LOHNES & ALBERTSON 


1225 Connecticut Ave., NW. 
Washington, D.C. 20036 


ADDENDUM 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
FLOYD FE, WASHINGTON, 


Plaintiff, 
Civil Action 


No. 109-66 


Ve 
DR. LOJIS JACOBS, 


Defendant. 


ORDER 


The United States Court of Appeals for the Dis- 


trict of Columbie having remanded this cause for further 
proceedings pursuant to its decision and opinion entered 
March 4, 1969; defendant having filed a praecipe withdraw- 
ing his motion for summary judgment of November 30, 1966 
(referred to in the Court of Appeals! decision), and having 
now moved this Court to enter judgment in plaintiff's favor, 
reinstating plaintiff to the position of Nursing Assistant 
at St. Elizabeth's Hospital for the period from March 3, 
1965 (when plaintiff was Placed in enforced leave status) 
to and including September 5, 1965 (when plaintiff became 
entitled by determination of the Civil Service Commission 
to payment of retirement annuity under 5 U.S.C. § 2251, et 
seg.); the cause having come before this Court for hearing 
on defendant's motion, and plaintiff's opposition thereto; 


this Court having considered the record and the argument 
of counsel, and being fully informed in the premises, 


It is by this Court this 14 day of May, 1970, 


ORDERED: 

1. That the judgment entered by this Court in 
favor of defendant's predecessor-in-office on February 28, 
1967 be, and it hereby is, vacated in accordance with the 
Court of Appeals! decision of March 4, 1969; 

2. That defendant's motion for entry of judgment 
in plaintiff's favor, reinstating plaintiff to the position 
of Nursing Assistant at St. Elizabeth's Hospital for the 
period from March 3, 1965 (when plaintiff was milced in en- 
forced leave status) to and including September 5, 1965 
(when plaintiff became entitled by determination of the 
Civil Service Commission to payment of retirement annuity 
under 5 U.S.C. § 2251, et seq.) be, and it hereby is, 
granted; and | 

3. That the amount of compensation due plain- 
tiff for the period from March 3, 1965 to and including 
September 5, 1965 shall be administratively determined in 
accordance with the Back Pay Act provisions (currently 
5 U.S.C. §§ 5591 & 5592). 

| 
(signed) EDWARD M. CURRAN 
Ss f. GE 


CERTIFICATE OF SERVICE 


I hereby certify that two (2) true copies 
of the foregoing Brief of Appellant have been served 
upon Defendant-Appellee by delivering said copies to 
his attorney, Gil Zimmerman, Assistant United States 


Attorney, U.S. Court House, Washington, D.C., this 


5th day of October, 1970. 


/s/ Peul J. Tagliabue 
| 
Pal Je T Labue 


Attorney for Plaintiff- 
Appellant 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether the trial court erred in granting a motion 
reinstating appellant to his position for the period of 
time during which he was on involuntary leave, award- 
ing him back pay for that period, and sustaining his 
involuntary disability retirement? 


* This case has previously been before the Court as 
v. Cameron, D.C. Cir. No. 21,071. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,481 


FLoyD E. WASHINGTON, APPELLANT 
Vv 


Dr. Louis JAcoss, Superintendent, 
Saint Elizabeths Hospital, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal arises from a summary judgment granted 
by the Honorable Edward M. Curran, on May 7, 1970, 
ordering appellant reinstated to his GS-2 position as a 
nursing assistant at Saint Elizabeths Hospital for the 
period from March 3, 1965, through September 5, 1965, 
and awarding appellant back pay for that period. By 
its terms, the motion as granted denied appellant’s prayer 
for full reinstatement and back pay from March 3, 1965. 


(1) 


2 


Background 


Appellant was given a, career-conditional appointment 
on July 10, 1961, as a nursing assistant (psychiatry, 
GS-2) at Saint Elizabeths Hospital, an affiliate of the 
Department of Health, Education and Welfare. After 
a series of incidents involving his behavior, appellant 
was advised on March 3, 1965, that it would be neces- 
sary for him either to request or to be placed upon sick 
leave. When appellant insisted upon returning to work, 
he was escorted from the premises by members of the 
hospital’s guard force and was placed on involuntary 
sick leave. On that same date, March 8, the hospital made 
application to the Department for appellant’s retirement 
by reason of total disability.* On March 10, 1965, appel- 
lant was notified by letter of the Department’s applica- 
tion to the Civil Service: Commission for his disability 
retirement. He was at that time also notified that he 
had been placed upon enforced sick leave, upon expiration 
of which annual leave and then leave without pay might 
be imposed, pending the Commission’s determination re- 
garding the application for disability retirement. Ap- 
pellant was placed on enforced annual leave on or about 
April 20, 1965. On June 4, 1965, appellant was placed 
on leave without pay. On September 28, 1965, the Com- 
mission advised the Department that the application for 
retirement had been approved, but that appellant should 
not be separated for disability until further notice. On 
the same day appellant was notified by the Commission 
of the determination, based upon medical evidence, that 
he was totally disabled for useful and efficient service in 
his position and that he would be retired on an annuity. 
He was at that time also notified that he could appeal 
from this determination within thirty days. 


1 Hereinafter referred to as the Department. 


? Pursuant to the provisions of the Civil Service Retirement 
Act, 5 U.S.C. § 8387, formerly 5 U.S.C. § 2257 (1964 ed.). 
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On November 8, 1965, appellant, through counsel,? ad- 
vised the Commission of his desire to appeal the disability 
determination. As a result of his appeal, appellant’s case 
was reconsidered by the Commission’s Bureau of Retire- 
ment and Insurance* and was affirmed. The case was 
then referred to the Commission’s Board of Appeals and 
Review, which advised appellant on January 13, 1966, 
that his disability retirement had been affirmed. On Janu- 
ary 17, 1966, the Commission notified the Department 
that appellant could be retired. On January 28, 1966, 
appellant was separated from service for disability retire- 
ment, with an annuity payable from September 5, 1965. 

Prior Litigation 

On January 17, 1966, appellant filed a petition for 
equitable relief in the District Court (C.A. No. 109-66), 
alleging that his active employment with Saint Elizabeths 
Hospital had ceased because of being put on enforced 
leave. He at that time complained that the hospital had 
not afforded him an opportunity to appeal from the ter- 
mination of his active employment status under the ad- 
ministrative procedures of the agency.* He prayed that 
the court order appellee to reinstate him in the position 
of nursing assistant, with back pay, or in lieu thereof 
to show cause why such reinstatement and back pay 
should not be ordered. On April 28, 1966, appellee filed 
an answer, claiming that appellant’s complaint failed to 
state a claim upon which relief could be granted, and 
that the disability determination by the Commission was 
final, conclusive and not judicially reviewable. 


3 An attorney with the Neighborhood Legal Services Project (not 
his present counsel). 


+The Bureau of Retirement and Insurance had made the initial 
determination on the retirement application. 


5In his petition appellant did not refer to the disability retire- 
ment determination. Instead his complaint seems limited to his 
being placed on involuntary leave. 
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On September 14, 1966, appellant served interrogatories 
upon appellee. Appellee filed an objection to these inter- 
rogatories on September 28, 1966. On November 30, 1966, 
appellee filed a motion to dismiss or in the alternative 
for summary judgment, to which appellant responded by 
filing an opposition on January 10, 1967. On December 
16, 1966, while appellee’s. motion was still pending, the 
pretrial examiner recommended that appellee’s objection 
to the interrogatories be sustained. Appellant filed an 
objection to that recommendation on December 20, 1966. 
A hearing on appellee’s motion was held before Judge 
Matthews on February 10, 1967, and the motion was 
thereafter taken under advisement. By order dated Feb- 
ruary 28, 1967, summary judgment was granted to ap- 
pellee. Appellant then appealed to this Court, which on 
March 4, 1969, remanded the case, holding inter alia 
that appellant should be given an opportunity to explore 
his case in an effort to formulate genuine issues of mate- 
rial fact in order to meet fully appellee’s motion for 
summary judgment.* 


Post-Remand Proceedings 


Upon remand by this Court, appellee withdrew its 
motion for summary judgment and on January 29, 1970, 
filed a motion for entry of judgment in appellant’s favor, 
granting appellant the relief to which he was entitled. 
In proceedings on May 7, 1970, before the Honorable 
Edward M. Curran, the Government counsel noted that 
appellant had never been discharged by the hospital, the 
Department or the Commission, but that he had been 
involuntarily suspended from March 5, 1965,7 through 
September 1965. Counsel also noted that appellant was 


* Washington v. Cameron, 133 U.S. App. D.C. 391, $95, 411 F.2d 
705, 709 (1969). The thrust of this Court’s decision concerned 
development of the factual issue of whether there was an emergency 
situation on March 3, 1965, which would have justified placing 
appellant on involuntary sick leave. 


7In actuality, from March 8, 1965. 
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separated from employment by involuntary disability re- 
tirement (Tr. 3). Appellant’s counsel argued that ap- 
pellant was “improperly” put on enforced sick leave, that 
two months later he was put on leave without pay, and 
that this Court in its decision had found that appellant 
was entitled to notice and hearing before he could be put 
on enforced sick leave without pay (Tr. 3). Appellant 
then argued that in the absence of notice and hearing 
the entire “removal action,” including the disability re- 
tirement, was void, that he was thus entitled to recover 
back pay for the full period, and that he was also entitled 
to reinstatement.® 

The court then issued an order reinstating appellant 
to the position of nursing assistant at Saint Elizabeths 
Hospital for the period from March 8, 1965, to and in- 
cluding September 5, 1965,° and awarding him back pay 
for that period. The order provided that the precise 
amount of back pay due appellant was to be administra- 
tively determined in accordance with the provisions of 
the Back Pay Act. 


8 The reinstatement portion of appellant’s demand was not spe- 
cifically articulated in the proceedings below. Inasmuch as appel- 
lant’s counsel argued that the entire proceedings were made void 
and that appellant had not been given an opportunity to put forth 
mitigating circumstances (an argument which ignored appellant’s 
appeal of November 8, 1965, to the Civil Service Commission), 
we assume that at that time he desired complete reinstatement, In 
any event, he now requests such reinstatement. 


® The date upon which appellant became entitled by determina- 
tion of the Civil Service Commission to payment of a retirement 
annuity. See 5 U.S.C. § 8845 (b). 


5 U.S.C. §§ 5591-5592. 
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ARGUMENT 


The trial court correctly granted appellee’s motion for 
partial judgment in appellant’s favor. 


A. Appellant was properly retired for disability by the 
Civil Service Commission. 


On March 3, 1965, after forcibly putting appellant off 
the grounds and placing him on involuntary sick leave, 
the hospital immediately applied to the Department for 
his retirement for total disability, thus initiating action 
pursuant to the provisions of the Civil Service Retire 
ment Act." The provisions invoked by the hospital pro- 
vided: 


Any employee who completes 5 years of civilian serv- 
ice and who is found by the Commission to have 
become disabled shall, upon his own application or 
upon application by his department or agency, be 
retired on an annuity computed as provided in [an- 


other section] ... .7 


Appellant was notified on or about March 10, 1965, that 
the hospital had initiated retirement proceedings. On 
September 28, 1965, appellant was notified that the re- 
tirement application had been approved by the Civil Serv- 
ice Commission and that he might, if he chose, appeal 
from such approval. In November 1965 appellant, through 
counsel, did in fact appeal. In January 1966 the retire- 
ment action was affirmed.: Thus appellant was promptly 
notified of the pending disability retirement proceedings, 
was advised of his rights regarding such proceedings, 
and was allowed to exercise fully his right of appeal. 


11In his brief appellant seems to imply that the disability retire- 
ment proceedings occurred “subsequent” to other proceedings (Br. 
11-12). If appellant means that the hospital’s application for his 
retirement was made a few minutes or even hours after he was 
forcibly escorted from the hospital grounds, we do not think the 
time difference meaningful. There certainly were no “proceedings” 
initiated other than the disability retirement action, nor did the 
hospital’s ejection of appellant constitute “proceedings.” 


125 U.S.C. § 8837 (see footnote 2, supra). 
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It is well settled that separation from government em- 
ployment by reason of disability retirement under the 
Disability Retirement Act has nothing whatsoever to do 
with removal * for cause under either the Lloyd-LaFollette 
Act,“ or the Veterans’ Preference Act, and that in view 
of the differences between the statutes, proceedings under 
the Disability Retirement Act need not comply with 
the more stringent procedural requirements of the latter 
two statutes. Ellmore v. Brucker, 99 U.S. App. D.C. 1, 
236 F.2d 734, cert. denied, 352 U.S. 955 (1956) ; Murphy 
v. Wilson, 99 U.S. App. D.C. 4, 236 F.2d 787, cert. de- 
nied, 352 U.S. 954 (1956) ; Smith v. Dulles, 99 U.S. App. 
D.C. 6, 236 F.2d 739, cert. denied, 352 U.S. 955 (1956). 
Specifically, it is settled that the Disability Retirement 
Act does not itself require the Commission to hold hear- 
ings prior to making a determination regarding dis- 
ability." Ellmore v. Brucker, supra; Murphy v. Wilson, 
supra; Smith v. Dulles, supra; McGlasson v. United 
States, 397 F.2d 303 (Ct. Cl. 1968) ; Scroggins v. United 


States, 397 F.2d 295 (Ct. CL. 1968) ; Kleinfelter v. United 
States, 318 F.2d 929 (Ct. Cl. 1963) ; accord, Cerrano v. 
Fleishman, 339 F.2d 929 (2d Cir. 1964), cert. denied, 


13We note here that appellant interchanges the terms “dis- 
charge,” “removal,” “retirement” and “adverse action” throughout 
his brief. Appellant has never been “discharged” or “removed” with- 
in the meaning of those terms as envisioned by the relevant statutes 
and regulations, nor was he ever the subject of an “adverse action.” 


45 U.S.C. § 7501, formerly 5 U.S.C. § 652 (1964 ed.). 
*%5 U.S.C. § 7512, formerly 5 U.S.C. § 863 (1964 ed.). 


26 As appellant notes, the Civil Service Commission regulations 
promulgated since his retirement action have enabled hearings to 
be held at the request of the retiree. See 5 C.F.R. §§ 831.1205; 
34 Fed. Reg. 17618, Oct. 31, 1969. We submit that such changes 
in the regulations in no way affect the Commission’s action regard- 
ing appellant, since they were originally promulgated in May 1968, 
long after the retirement action at bar. Nor can appellant claim 
(as he apparently does, Br. at 14) that as a veteran he was entitled 
to be retired only through an adverse proceeding. Murphy v. Wilson, 
supra, 99 U.S. App. D.C. at 5, 286 F.2d at 738. 
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882 U.S. 855 (1965); Chaffin v. Pratt, 358 F.2d 349 
(5th Cir. 1966). 

Appellant’s challenge to the disability retirement pro- 
ceedings as now articulated constitutes a substantial shift 
from his positions as set forth in his original claim and 
in his prior appeal. While in his claim appellant prayed 
for reinstatement, he was apparently concerned only 
about that period during which he was in an enforced 
leave status, in that he did not question the disability 
retirement proceedings. His claim was filed in January 
1966, after his administrative appeal of the Commission’s 
disability determination. Nor did appellant with speci- 
ficity raise a challenge to the disability proceedings in his 
prior appeal to this Court.’ In that appeal appellant 
objected to his separation only on the ground that there 
was a factual issue concerning the applicability of the 
removal proceedings of the Lloyd-LaFollette Act to a vet- 
eran who had not been shown to have waived his rights 
to proceedings under the Veterans’ Preference Act.” 

We submit that the record clearly establishes that, 
within the procedures then existing, appellant was fully 
accorded his rights, and that the trial court, granting 
the motion before it, correctly sustained the Commission’s 
disability retirement of appellant.” 


17 Washington v. Cameron, supra note 8. 


18 See 5 U.S.C. § 7501 (c). Appellant also advanced two other 
arguments in his earlier appeal. He asserted that there was a 
triable issue of material fact concerning whether there was an 
emergency situation which would have jusitfied his suspension on 
involuntary leave, and he asserted that his interrogatories should 
have been answered before the court ruled on appellee’s motion for 
summary judgment. Thus the substance of appellant’s prior argu- 
ments concerned only the period during which he had been on 
involuntary leave. 


1° Appellant now argues that if only he had been allowed a hear- 
ing, he might have been able to explain his conduct on March 3, 
1965, thereby implying that the hospital and Commission action 
was predicated on the events of a single day. In making that 
assertion appellant ignores the extensive medical evidence relied 
upon by the hospital and the Commission in this case (see the 
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B. Reinstatement of appellant to his position from the 
date upon which he was first placed upon involuntary 
sick leave through the date upon which he became 
eligible for disability retirement, and the award to 
appellant of back pay for that period, fully corrected 
any prejudice which he might have sustained and 
constituted the fullest possible scope of judicial in- 
quiry into the case before the Court. 


By reinstating appellant to his position and awarding 
him back pay from March 8 through September 5, 1965, 
the District Court fully compensated appellant for any 
harm, real or imagined, which he might have sustained 
as a result of having been placed on involuntary leave. 
Such action by the court made appellant financially whole, 
in that the order entitled him to the full amount of pay 
that he would have received had he not been placed on 
involuntary leave while the disability retirement proceed- 
ings were pending.» 

In taking the action that it did, the court exercised 
its powers to the fullest extent possible in a case such 
as the one at bar, in that by congressional design the 
scope of judicial review of disability retirement proceed- 
ings is limited." Scroggins v. United States, supra; Mc- 
Glasson v. United States, supra. Thus, while the court 
was precluded by statute from inquiring into the dis- 
ability determination made by the Commission, in taking 


record in No. 21,071, exhibit A, at 28, 38, 40, 48-45, 49-50, 53, 56-57, 
60), and his own argument in his prior appeal (see appellant’s brief 
No. 21,071, at 15, where he admitted that a “problem” had existed 
for almost two years before the hospital took action). Appellant 
similarly now argues that he was not given notice of the Commis- 
sion’s proceedings and was denied an opportunity to dispute the 
“charges” made against him (Br. at 15-16). Appellant conveniently 
overlooks the facts that he received at least two notices regarding 
the disability proceedings and that he exercised his right of appeal 
to the Commission regarding its disability determination. 


20 Appellant’s counsel has represented to the Government that 
appellant has not accepted any of this award as of the filing of this 
brief. 


25 U.S.C. § 8847 (c), formerly 5 U.S.C. § 2266 (c) (1964 ed.). 
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the action which it did, it remedied any errors in that 
area of inquiry subject to judicial review, i.e., the period 
during which appellant was placed on involuntary leave. 
While the Government had originally defended the hos- 
pital’s action in placing appellant on involuntary leave 
by arguing that an emergency situation existed which 
allowed such treatment of appellant, in moving the court 
to enter judgment for appellant the Government elimi- 
nated any need for factual determinations regarding that 
issue, and the action of the trial court in granting the 
motion was correct. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
GIL ZIMMERMAN, 
C. MADISON BREWER, 
Assistant United States Attorneys. 


22 Appellant now advances the argument that by placing him on 
involuntary leave appellee somehow tainted the disability retirement 
proceedings (Br. 8, 18). It is settled, however, that placing an 
employee in an involuntary leave status is a separate action from 
a subsequent disability retirement proceeding. Lech v. United States, 
409 F.2d 252 (Ct. Cl. 1969). The case of Piccone V. United States, 
407 F.2d 866 (Ct. Cl. 1969), upon which appellant relies, is of no 
help to him. In Piccone the Navy separated an employee for dis- 
ability while an appeal from the disability determination was still 
pending. The court there held that such action violated the Navy’s 
own regulations. No such problem is presented by this case. 
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